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Dear Sir 

I am writing to express my dismay at the treatment of my colleagues Professor Andrew Scott and Professor Andrew Hughes Hallett in the Scotland Bill Committee last week.  This was an utterly disgraceful episode which shamed the Scottish Parliament and did disservice to the public interest.  The academic community in Scotland is a very small one and the treatment of two of its number this way will very quickly become generally known. This is very much against the interests of Parliament and against the public interest.  The implications are much wider than just this one episode since it will only serve to further dissuade academic experts from accepting invitations to give evidence to Parliamentary committees.

I say “further dissuade” because I have already rejected one invitation to appear as expert witness before the Transport Infrastructure and Climate Change Committee this session because of the treatment by Parliament of the evidence that I and two other academic colleagues gave to its predecessor committee in 2005. I only finally agreed to appear when I received assurances from the Committee about how my evidence would be treated.  As a matter of course, I now advise academics who are invited to appear before such committees to think carefully before accepting such invitations in case they are treated unfairly and their academic reputations attacked on spurious grounds. 

In the case involving my two academic colleagues and me, the facts of the matter can be easily summarised.  

In 2004-05 the proposed tendering of CalMac was a major policy issue facing the Parliament and the Executive, and along with two other academics I gave invited evidence to Local Government and Transport Committee in which we put forward policy alternatives to tendering.  This evidence explicitly built on the Altmark judgment
 and the associated principles.  
On the 15th March 2005 the Minister responsible assured Local Government and Transport Committee in evidence that with reference to our own evidence “we will make contact with the individuals who obviously have worked so hard on these complicated issues over the past weeks and months. We will try to get clarification from them where that is important”. 

That never happened. Instead, two days before the crucial vote in Parliament (which was on 14th September 2005) to discuss whether not to go ahead with the proposed tender of CalMac, a document
 was published by the then Executive which was could be described little more than a hatchet job on my work and that of my colleagues.  It dismissed each of our papers. There was no warning to us this would happen, no discussion with us of our proposals or requests for clarification. The document itself was full of inaccuracies and misrepresentations of our work but in the few hours before the final debate we had no proper chance to defend ourselves and correct the inaccuracies. As an MSP noted in that debate “Professor Neil Kay told me that the Executive's description of his arguments and work is frankly wrong”. The document starts the trashing of my own arguments by stating “Professor Kay's 5 part proposal which he suggests would meet the 4 Altmark criteria:… the Altmark criteria are not applicable to ferry services which fall within the scope of the Maritime Cabotage Regulation”
.  

In short, in its first sentence dealing with my work the document made me look like a fool who did not know the basics of the law that I was basing my proposal on. It implied I had been wasting my time and that of Parliament for months.  It is still on the government website and if you Google "Professor Kay" +Altmark, it is the first set of hits that come up.  
The document was a systematic attempt to engineer an outcome and to that end the perpetrators were prepared to unfairly discredit academic reputations in the process.      

Parliament voted on the 14th September 2005 in support of the proposal to tender CalMac on the basis of the information in front of them. I did take the matter up with MSPs and the Minister but did not get what I considered satisfactory responses, and in any case the damage had been done with the vote in Parliament. 

However that is not the end of the matter. 
In 2008 the European Commission decided open an investigation of possible illegal state aid to Calmac and Northlink
 and noted “The question of whether these payments involve the grant of an advantage to these specific undertakings will be further examined thereafter in the light of the Altmark judgment (para 102). 
After that, the European Commission’s whole investigation revolved around whether or not or not the Scottish Executive had abided by the Altmark criteria in subsidising CalMac and Northlink ferry services – the very criteria that I had based my alternative proposal on – the very criteria that that the Executive had said were not relevant to ferry services here.

There is much more that could be said about this but I will make three points 

(1) Parliament made a major policy decision in 2005 on the tendering of CalMac based on flawed, false and misleading information. Had expert witnesses such as myself been treated fairly and with respect, Parliament would have been able to have made a fairer and more balanced judgment on these issues. Specifically, as I and my three academic colleagues argued in 2005, there was arguably no need under EC law for the government to go ahead with the costly and wasteful exercise of tendering CalMac.  
(2) But whether or not the tendering option was and is chosen, it had to be compliant with EC law –which here revolved around the Altmark criteria. I and others had submitted evidence to the Parliament and the Executive on ferry services and EC law from 2001 onwards. Had the Executive actually listened to and respected the advice of outside experts on these matters instead of relying solely on flawed internal advice and commissioned consultants. this would have reduced or eliminated the chance of the Commission launching their state aid investigation in 2008 in the first place 
(3) Such treatment of outside experts not only diminishes respect for Parliament and acts against the public interest, as noted above it deters academic experts from giving freely of their own time in the public interest.  As the same MSP noted above said in the CalMac debate “If those people, who include Scotland's leading academics, had charged for their time, they would have submitted a bill of £100,000. They gave their time for free because they care about the future of CalMac services”.
As I said the treatment of Professors Scott and Hughes Hallett was disgraceful but it is not an isolated instance. I and my two colleagues who gave evidence in 2005 have never received anything that remotely resembles an apology or acceptable explanation from those responsible for our treatment, Professors Scott and Hughes Hallett at least deserve better. As things stand, if it is to be the last time this happens it will likely be because academics mindful of their reputations will avoid appearing before Parliament as outside experts.
I hope you as Presiding Officer will take a lead in investigating the circumstances in which Professors Scott and Hughes Hallett found themselves in last week. Their concerns were specific to their treatment by one committee, my concerns are more general and relate to the lack of protection afforded to outside experts against being badly and unfairly treated by Parliament in general.  While it was the Executive who was directly responsible for our treatment in 2005, Parliament failed to protect the reputations and interests of those who gave evidence to its committee in good faith. I hope that you will accept that Parliament has a duty to protect these reputations and interests and would urge you to consider whether the protocols and guidelines of Parliament are adequate in this respect.  

I am also sending a copy of this to my constituency MSP, Mr Jim Mather, who also participated in the debate in Parliament in 2005 

Yours Sincerely 

Professor Neil Kay 
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