Comments on the Papers released under FOI to Mr Jim Mather MSP 22nd February 2006 regarding meetings between the Executive and Western Ferries to discuss the latter’s proposal for a “Users’ Charter”

The documents in question regarding meetings between the Executive and Western Ferries to discuss the latter’s proposal for a “Users’ Charter” (and a Western monopoly of the route) in 2004 and 2005 are reproduced on this website.  I am grateful to Mr Jim Mather MSP for making them available to me to publish here.  

Point 1: the material made public here is quite clearly only a part, perhaps only a small part, of the material asked for under FOI legislation. I personally believe the “public interest” and “commercial interest” defences cited by the Executive for continuing to withhold crucial documents and evidence can and must be challenged, the public interest must be very much on the side of full disclosure here.

Point 2: even with the limited information, enough has been published to suggest that it was misleading to have suggested that the decision announced in Parliament on December 8th 2004 meant that all such discussions and “any decisions, actions or conclusions” on the issue were deemed no longer relevant in “moving matters forward”. 
The Minister Tavish Scott replied to question S2W-21597 (Jim Mather) on the 13th January 2006 as follows: 
 

Discussions on this issue at these meetings were brief and were overtaken by the Executive’s proposals to seek an operator willing to provide a service between Gourock Pier and Dunoon Pier on a commercial basis.  The Users’ Charter proposals were not therefore developed to a stage where any decisions, actions or conclusions on this issue were relevant in moving matters forward.
In reply to another question (S2W -22325) by Mr Mather, the Minister Tavish Scott replied on the 25th January 2006: 

At the meetings in June, July and August, Western Ferries outlined their proposals for a Users’ Charter. Discussions at that stage were exploratory in nature as the Executive sought clarity on the company’s proposals. At the meeting in November, Western Ferries provided further information on the detail of their proposals. However, the proposals were not considered any further by the Executive as they were overtaken by the Executive’s proposals for the Gourock to Dunoon service as announced on 8 December 2004. The Executive did not therefore reach a stage where it was required to take any decisions or actions or form any conclusions on Western Ferries’ proposals for a Users’ Charter 
But after the Parliamentary announcement on December 8th 2004, the following month on the 20th January 2005, the documents released on the 22nd February 2006 indicate that David Hart, Head of Division, Transport Division 4, Scottish Executive wrote to Gordon Ross, MD of Western Ferries as follows; 
 

As indicated to Western Ferries at previous meetings, particularly the meeting on 9 November 2004, the Scottish Executive see a number of merits in the Users’ Charter proposed by Western Ferries.  The Executive, along with representatives of Argyll and Bute Council, provided a number of comments on the proposal at the 9 November meeting.  If, following consideration of these comments, Western Ferries would like to forward an updated draft then the Executive would certainly be prepared to consider further. 
I trust this is helpful and look forward to further discussions with you on the subject of this letter and other issues.   
 

I would submit that this suggests that the Ministers statements of 13th and 25th January 2006 were both wrong and misleading.  Clearly his senior official was not of the opinion expressed by the Minister 13th January 2006 that the "Users’ Charter proposals were not therefore developed to a stage where any decisions, actions or conclusions on this issue were relevant in moving matters forward" or that they "were overtaken by the Executive’s proposals" announced in December 2004.  On the contrary, it is quite clear from this official’s comments that in 2005 they are still being regarded by the Executive as having "a number of merits" which the Executive "would certainly be prepared to consider further" and “look forward to further discussions” on.
 

In short, in my view, Parliament, communities dependent on the ferry services, and commercial operators who might have been interested in the Gourock-Dunoon ferry service, were all misled in these regards. 
Point 3:  following the December 8th 2004 announcement in Parliament (which was supposed to have opened up the possibility of genuine competition on the route with invitation of expression of interest for a second commercial operator), there was (a) Document 7 of December 16th 2004 which expressed enthusiasm on the part of Western for further discussions with the Executive on the issue of the Users Charter (which meant Western becoming monopoly operator on the route) and (b) Document 8 of January 20 2005 which likewise expressed enthusiasm on the part of the Executive for the “number of merits” in the idea of the Users Charter (which still meant Western becoming monopoly operator on the route), and which said the Executive were “prepared to consider further” and indeed looked “forward to further discussions with (Western) on the subject of this letter and other issues”.
If you put (a) and (b) together it must be presumed that such a show of mutual enthusiasm and expressions of cordial relations and mutual interest must have inevitably led to further correspondence, developments of ideas, and possible areas of agreement, and even meetings. But there is nothing but silence in these documents as regards any further discussions or correspondence on the issue between the Executive and Western, except for the meeting with the new minister. Why? Has any evidence of such discussion or correspondence been suppressed as well, supposedly in the “public interest” and/or the “commercial interest”?  In the absence of denials to the contrary, these are reasonable questions to ask. 

They are also very reasonable questions to ask because at the start of 2005 the public position of the Executive was that they were going to seek expressions of interest for a second commercial operator for the Gourock-Dunoon route. Yet here they were at the same time, not only having had a series of meetings in 2004 to discuss pre-empting these proposals and instead giving over the route to a single private monopoly, but continuing these discussions after the December 8th announcement into 2005 and even encouraging, endorsing and promoting these discussions of Western becoming the monopoly operator, rather than actively seeking and promoting genuine competition on the route.          
Specific points in the correspondence  

Document 1: "the Minister would have quasi/shadow-Director role in Western Ferries".  Comment the Minister in his role as Scottish minister is also shadow-Director of CalMac.  To the extent that this would lead to coordination of decisions this raises questions in EC law, in addition to the many that are raised by the series of meetings and correspondence documented here anyway over 2004 when the Executive were supposed to be putting (and had stated their intention to put) the CalMac service out to competitive tender under EC law.    
 

"There was a need to consider whether the Scottish Executive could enter into an agreement in advance of a tender". Comment: I think a good lawyer would answer that there was very much a need to consider – and reject – whether such an agreement could be made, given that the Executive’s publicly stated position at this point in 2004 was that they were going to put the CalMac service out to competitive tender under EC law.  

 

Document 2: SE describes Western proposals as "innovative".  Comment; if that is what SE official think, then they really should get out more.  Western proposals are actually based on some of the oldest ideas in the book.  
 

Document 6: "A&BC (Argyll and Bute Council) stated that the Council were seeking certainty.  This would have a positive impact on the local economy”. Comment, A Western Ferries monopoly would certainly deliver certainty, if not deliver the public interest or a “positive impact on the local economy”.     

General comment: more broadly, the enthusiasm on the part of the Executive in entering into discussions with Western on its becoming the monopoly provider on the route is only equalled by the Executives lack of commitment to finding a second commercial operator over the same period 2004-05. It has to be concluded that the Executive’s public pronouncements (on fostering competition) here were not matched by their private discussions (on creating a monopoly).  Indeed, the evidence to hand suggests they directly contradicted each other, with possible deals to cement a private monopoly appearing to be the real focus of Executive effort here rather than any genuine wish to promote real competition.  I have documented elsewhere on this site the Executive’s poor and feeble attempts to invite expressions of interest for a second commercial operation on the route. This contrasts strongly with the active and intimate discussions that were taking place at the same time with Western to give this firm monopoly control over one of the most lucrative ferry routes in Europe, to the potential disadvantage of other ferry operators, users, and the dependent communities. 

To quote the current UK Minister of Transport and Secretary of State for Scotland Alastair Darling, on the state of affairs on the Gourock-Dunoon route: “That is not fair competition. It was rigged from the start to help the private operator (Western Ferries)”

Mr. Darling wrote in 1988 while he was still an opposition MP. The question is, why has the situation he described in 1988 not only persisted to this day, but now promises to finish with an Executive-promoted Western monopoly against all public interest considerations, and contrary to the spirit of all public pronouncements by the Executive.  Such an outcome now threatens even by default, even if there are no further discussions between the Executive and Western on that issue at the moment.  Even before the commercial costs and risks of an actual new commercial service are contemplated, it is difficult to see how any commercial firm will now take the time and trouble to prepare a business plan and a tender submission to the Executive given that the Executive very clearly appear to have been actively encouraging and pursuing a solution that is not consistent with the introduction of genuine competition into this route.   
Neil Kay 22nd February 2006
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