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1st March 2006

Appeal against  Decisions to Withhold / Redact Information Requested by Professor Neil Kay 1st February 2006 under the Freedom of Information (Scotland) Act 2002 (FOISA)
I would like to appeal decisions to withhold and redact information requested by me 1st February 2006 under the Freedom of Information (Scotland) Act 2002 (FOISA) asking copies of all written records of any decisions, actions or conclusions relating to Western Ferries proposals for a Users’ Charter that were discussed during the meetings detailed in the answers provided by the Minister for Transport to Parliamentary Questions S2W-21597 and S2W-22334. 

Preamble 

My appeal is based largely on extant EC legislation and communication relating to the conduct and administration of ferry services, namely the 1992 Maritime Cabotage Regulation and the follow up Communication from the Commission of 2003.  I enclose relevant sections from both documents in an Appendix. 

The first point of relevance is that the Executive has rights, under authority delegated from the UK government to impose public service obligations (PSOs) on the Gourock-Dunoon service, which although an estuary service and not an island service, is eligible to be treated as an island service under paragraph 5.1 of the 2003 Communication (see Appendix) and so eligible for PSO status under the 1992 Regulation.  
A second point as the 2003 Communication makes clear, is that PSOs are formulated with respect to routes in their entirety, not specific services or operators within routes.  

A third point is that the Executive has acknowledged that the relevant policy and legislative framework under which the CalMac network as whole and the CalMac Gourock-Dunoon service in particular will be treated is the current EC Maritime Cabotage and State Aid regulations and guidelines.  This was recognised in the draft invitation to tenders for the CalMac network and Gourock-Dunoon and which had been the publicly stated policy of the Executive before the talks between Western and the Executive were initiated in the summer of 2004.  
The Executive has rights, albeit very limited and constrained rights, under the guidelines provided by the 1992 Regulation if the route is regarded as a PSO route in order to ensure the adequacy of regular maritime transport services to a given island (or in relation to an estuary), where Community shipowners, if they were considering their own commercial interest, would not provide services of an adequate level or under the same conditions.

If the route is to be treated as requiring the imposition of PSOs, these should be concluded on a transparent and non-discriminatory basis in respect of all Community shipowners.  The 1992 regulation makes it clear that the content of PSOs must be limited to requirements concerning ports to be served, regularity, continuity, frequency, capacity to provide the service, rates to be charged and manning of the vessels.  Where applicable, any compensation for public service obligations must be available to all Community shipowners. The PSO should not be discriminatory between operators when it is applied to a route   

Beyond that, the Executive or any other national authority, has no real scope for policy making on a specific route, and as the 2003 Communication (Para 5.2 notes) “trade should otherwise remain free” with no scope for interference or distortion of the market by government or government agencies.    
Crucially, Para 5.2 of the 2003 Communication notes that “It is not for shipowners to set public service obligations”.  In other words, PSOs are the prerogative of the relevant governmental authority and to be set by that authority, not set by any ferry operator or ferry operators.   

Argument

Following the Preamble, I would appeal against decisions to withhold and/or redact information here as follows.  
Minutes of Meetings
Information was withheld or redacted under Freedom of Information (Scotland) Act 2002 (FOISA) Section 29(1)(a) (formulation of Scottish Administration policy) covering information related to the formulation or development of government policy and Section 30(b)(ii) (prejudice to effective conduct of public affairs) covering information where disclosure would, or would be likely to, inhibit the free and frank exchange of views for the purposes of deliberation

It was argued by the Executive that Sections 29(1)(a) and 30(b)(ii) exemptions apply as it considered that, if the Executive were unable to discuss proposals and share views both internally and with other organisations in a confidential manner then this would clearly have a detrimental impact on the effective conduct of public affairs.  

I dispute those arguments for exemptions and base my appeal on the fact that, as stated in the preamble, the Executive has limited powers in this area in terms of policy formulation or development, these powers limited to imposition of public service or economic or social objectives (e,g, pricing and regularity) that the operator would not adopt were it considering its own economic interest, not any conditions relating to and potentially furthering the commercial objectives of any operator - the latter is for the operator to decide.  The PSO public service conditions should be open and applied to all, not related to the specific needs or submissions of one operator.  So if the Executive were pursuing the “formulation or development of government policy” in these meetings, they should not have been, to the extent that the Executive has (limited) discretion in these areas, that was not the appropriate forum for such discussion and the parties to the discussion were not the appropriate parties for any “formulation or development of government policy”.  Further, the rights of the Executive in this context could more properly construed as relating more to the implementation of policy rather than its formulation or development.  I consequently appeal against the decision to withhold/redact information under Sections 29(1)(a) and 30(b)(ii) exemptions       

Information was also withheld or redacted under Section 33(1)(b) (commercial interests and the economy) of the Act.  Section 33(1)(b) covers information likely to prejudice substantially the commercial interests of any person. The Executive argued that Section 33(1)(b) is relevant given the potential implications that the release of certain information may have for the commercial interests of Western Ferries.  The Act is clear that information may be withheld if its disclosure would, or would be likely to, prejudice substantially the commercial interests of any person.
I also dispute those arguments for exemptions and would start by pointing out that, following from the discussion in the Preamble, Western actually had no rights to argue the case for a ”Users Charter” with the Executive.  If it wished to pursue commercial objectives, that is its right and there was no justification for involving the Executive.  If it wished to set out social or economic objectives, that is the Executive’s right and responsibility, and there was no role here for the operator; as noted above Para 5.2 of the 2003 Communication notes that “it is not for shipowners to set public service obligations”.   

If Western was discussing setting prices and frequency and potential market exclusion (following any agreement for monopoly control by Western) with the Executive in the Executive’s role as operator of the second ferry service on this route, this could be regarded as potentially collusive and anti-competitive behaviour between the two ferry operators which could fall foul of EC Maritime Cabotage, State Aid and Competition law. 

If Western was discussing the “Users Charter” with the Executive in the Executive’s role as setter and administrator of PSO obligations on the route, it was still improper and inappropriate for the reasons set out above, Western has no rights or role in such a process.  
It is not immediately clear from the discussions in the documents provided which role the Executive has adopted here, but for the sake of argument of this appeal we shall assume it is the latter.  

That being the case, since the process was improper and inappropriate in EC law, any restrictions on making information available on the grounds that it was “likely to prejudice substantially the commercial interests of (Western)” can be contested on the grounds that if the process was inappropriate, any commercial gains likely to accrue to the operator from these discussions would be equally improper and inappropriate. For these reasons, I would argue that the claimed exemption is not legitimate.  
There is a secondary defence that is conceivable that the Executive might make in this context, and that is that sensitive commercial information not directly related to the “Users Charter” might be revealed in the course of discussions of the Users Charter with the Executive.

I would also dispute that defence.  Western runs a single ferry service on the route under discussion, Gourock-Dunoon. Its annual accounts for the past several years are published and in the public domain, as are its carryings of vehicles, passengers and commercial vehicles on an annual basis for the past several years (Scottish Transport Statistics).  There is no information or plans that would have been likely to have been revealed during these “User Charter” discussion that would not have been found or inferred from what was already published, or which was not contingent on the “User Charter” (and a Western monopoly) going ahead, and for the reasons stated above, these latter conditions would not be legitimate reasons for withholding/redacting information here.  For these reasons I also appeal against the withholding/redacting of information on the grounds of this exemption.               

 External Correspondence 

Information was withheld/redacted here on the grounds of the same exemptions to the Act as cited under Minutes of Meetings, and for the same arguments and grounds put forward by me in the previous section I would appeal against all such withholding/ redaction of information here.
Internal exchanges 

Information was withheld or redacted here under Section 29(1)(a) (formulation of Scottish Administration policy) covering information related to the formulation or development of government policy and Section 30(b)(ii) (prejudice to effective conduct of public affairs) covering information where disclosure would, or would be likely to, inhibit the free and frank exchange of views for the purposes of deliberation.

I would appeal against the decisions withholding/ redaction of such information on the same grounds as set out in the section relating to the Minutes of Meetings.  

Information was also withheld or redacted here under Section 36(1) (confidentiality) of the Act.  Section 36(1) relates to confidentiality (which, in this case, relates to the confidentiality of communications between legal advisor and client).  

The Executive argued that in respect of the Section 36(1) exemption, it considered that disclosure of legal advice has a high potential to prejudice the Executive’s ability to defend its legal position, both directly, by unfairly exposing its legal position to challenge and indirectly, by diminishing the reliance it can place on the advice having been fully considered and challenged. 

I would dispute that in this case by pointing out that the legal position is actually quite straightforward and the relevant details have already been discussed and are set out in more detail in the Appendix here. There is no real ambiguity in terms of the rights and roles of respective parties under the relevant (EC) law, or in terms of what can and cannot be done by these parties and in any meetings involving the parties. If the legal position and advice conflicts with the position as set out in the Appendix, then it is wrong and should be shown as such.  If it does not conflict with the position as set out in the Appendix, then there is no real problem.  Either way, the Internal Exchanges should be published, and for these reasons I appeal against the withholding / redaction of information on the grounds of this exemption.     

Further appeal 
I would also appeal against the decision that since officials have reviewed the minutes from the meeting held on 15 December 2004 and have concluded that Western Ferries’ proposals for a Users’ Charter were not discussed during that meeting, given that this issue was not discussed, it is argued the Executive does not have any relevant information to provide, and so have withheld details of that meeting.

My appeal is based on the belief that the Executive presented their intentions to incorporate the Users Charter in their new plans to Western at that meeting and this is supported by Mr Ross’s comments in the letter written the next day; “the users’ charter which, as stated by your colleagues, is now going to be utilised as part of this commercial invitation”. 

So it is probable the Users Charter was implicit in the discussions at that meeting on the 15 December 2004 and for that reason I appeal against the decision not to release the relevant documents.      

Public Interest Considerations

I would submit that even if arguments were still to be put forward for withholding/redacting information under one or more exemptions under the Act, that public interest considerations should override these defences.

Gouorck-Dunoon is one of the most strategically important routes in the national ferry network, and the future of it has major implications for users, dependent communities, other ferry operators and the taxpayer.

These groups all have a right to be assured that future arrangements for the ferry services on the route are open, transparent and fair. The documents and information released so far raise legitimate questions as to whether this has been done here, and has been seen to be done here.  These questions can only be settled through full disclosure of all the relevant documents requested under FOI legislation in this case. 

It is worth noting that the only reason that so much is now known about these discussions is because of a remark by Mr Gordon Ross, MD of Western Ferries in a local paper, Dunoon Observer, October 2005 that successive Ministers had felt that his Users Charter could be legally binding.  That led to questions in Parliament by Mr Jim Mather MSP, and the subsequent FOI requests that have revealed what is publicly known so far.  Were it not for that remark in the Dunoon Observer, the public may well have been still kept in ignorance that such meetings had taken place.  That may also reduce public confidence in government’s actions and intentions in this area.  That confidence will be further eroded by decisions to withhold or redact relevant information and documents here, and confidence can only begin to be restored by a policy of full disclosure.

Conclusion.

I appeal against all decisions to withhold/redact information and documents under the various exemptions under the Act. My appeal is based both on objections to the exemptions and overriding public interest considerations. Accordingly, I ask that all relevant information and documents be provided to me as detailed in my original request.

Yours Sincerely

Professor Neil Kay             

1st March 2006
Appendix

Regulation (1992) 

Council Regulation (EEC) No 3577/92 of 7 December 1992 applying the principle of freedom to provide sevices to maritime transport within Member States (maritime cabotage)

Article 4 

1. A Member State may conclude public service contracts with or impose public service obligations as a condition for the provision of cabotage services, on shipping companies participating in regular services to, from and between islands. 

Whenever a Member State concludes public service contracts or imposes public service obligations, it shall do so on a non-discriminatory basis in respect of all Community shipowners. 

2. In imposing public service obligations, Member States shall be limited to requirements concerning ports to be served, regularity, continuity, frequency, capacity to provide the service, rates to be charged and manning of the vessel. 

Where applicable, any compensation for public service obligations must be available to all Community shipowners. 

3. Existing public service contracts may remain in force up to the expiry date of the relevant contract. 

Communication (2003) 

Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions on the interpretation of Council Regulation (EEC) No 3577/92 applying the principle of freedom to provide services to maritime transport within Member States (maritime cabotage) 

5.1. Geographical scope of public service links

According to the wording of Article 4(1) of the Regulation, public service links have to serve routes to, from and between islands. Long estuaries or fjords which lead to a detour of about 100 km by road [12] may be treated as islands for the purposes of this section as they may cause a similar problem by isolating conurbations from each other.

[12] The ratio between the distance around the estuary and the distance across should be around 10 or greater.

5.2. Island cabotage routes on which public service obligations may be imposed

It is for the Member States (including regional and local authorities where appropriate) to determine which routes require public service obligations [13]. In particular, public service obligations may be envisaged for regular (scheduled) island cabotage services in the event of market failure to provide adequate services.

[13] It is not for shipowners to set public service obligations.

According to the conditions laid down by the Regulation, Member States may impose public service obligations in order to "ensure the adequacy" of regular maritime transport services to a given island (or in relation to an estuary), where Community shipowners, if they were considering their own commercial interest, would not provide services of an adequate level or under the same conditions [14]. Trade should otherwise remain free.
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