IF DUCKS COULD PIROUETTE …

If ducks could pirouette, it must be said that there is a whole flock of canards being spun out of Brussels and Edinburgh just now.  The Executive has once more returned from Brussels after further discussion on the future of the CalMac ferry network, and it is once again implied that the Executive has been “ordered” to put the CalMac ferry network out to public tender, and that this must be done “urgently”.  It is further implied that if this is not done the Commission could force the Executive to tender the CalMac network on a route by route basis, opening up the network to cherrypickers who will cream off the profitable routes on the network (‘EU orders Executive to put “lifeline” routes out to tender’: Scotsman, Tuesday, July 19th).

However, while this seems quite clear, none of it is actually quite what it seems.   

The planned tendering of the CalMac network raises serious issues for its users, the dependent communities and the taxpayer.  At the same time, it is bringing into sharp focus deficiencies in the governance of Scotland that have been created or highlighted by the devolution settlement and which must be rectified if the whole process is not to sink further in public regard. 

CalMac was constituted as a nationalised industry providing essential lifeline links to communities of the west coast of Scotland, often the only transport link between islands and the outside world. However, unlike other essential services (such as gas and electricity) where the introduction of competitive tendering was largely carried out at UK level, subsidized monopoly ferry services such as CalMac tend to be a peculiarly Scottish affair in a UK context. 

As a consequence, when the mass denationalization programmes of the Eighties and Nineties were taking place, ferry services (including CalMac) tended to be largely overlooked by UK policy-makers and left to the Scottish Office (later the Scottish Executive) to deal with. This meant that the status quo of state-owned CalMac tended to continue, if only by default. Whether this was a good or bad thing has been subject to fierce disagreement depending on one’s point of view.  What is beyond dispute is that ferry services are one of the few areas of industrial policy in the UK where the Scottish Office/Executive has had such a degree of authority, responsibility and control.   

One would think that in such circumstances that the Scottish Office/Executive would have made good use of that unusual degree of discretion and freedom.  In fact, in recent years the Scottish Office/Executive’s stewardship of this industry and essential service has been nothing short of disastrous.  The EC law (the Martime Cabotage Regulation) which has led to the present situation dates from 1992, but it was apparently passed with no-one in the Scottish Office noticing it, so there is no evidence of any representation of the special circumstances of the Scottish ferry network in the framing of the legislation, nor any evidence of policy evaluation of how to respond to it in its immediate aftermath.        

One can only imagine the panic felt by these civil servants in the late-Nineties when they suddenly found they appeared to have been in technical breach of EC law for some years, a situation which their French counterparts would have regarded with ennuie rather than undue concern. 

The result was that when the Executive went public on the implications of the 1992 legislation in Spring 2000, they announced their intention to have the first tender in place by Spring 2001, a timescale which was never realistic.  They said then that this timescale, and the urgent need to comply with EC law, precluded consideration, never mind implementation, of what would have been regarded as normal safeguards, such as a dedicated legislative framework, an independent regulator, and measures to deal with cherrypickers.  In the five years that have followed, they have repeatedly rehashed the tendering proposal in similar “urgent” time frames, the net effect of which has been to impede or prevent considered and informed policy debate and development.

As a result, the proposed tendering of CalMac does not have the protection of what has come to be generally regarded as necessary legislative and regulatory checks and balances.  The experience of the introduction of competitive tendering into nationalized industries such as rail suggest that, even with these safeguards, it can be very difficult to protect the public interest.  To not have these safeguards at all frankly borders on the irresponsible and is a genuine threat to the public interest. 

The Northern Isles tender (for which the retender shortlist has just been announced) was billed by the Executive as a model for the tendering of the CalMac network.  That tender (a CalMac / Royal Bank joint venture) collapsed and was only rescued by the Executive ploughing in an extra £13.4mill and retendering the whole service, a debacle for which there is no real precedent at UK level.  From what is known about the retender, there is no reason to believe that sufficient lessons have been learned to prevent further real problems, especially if the contract goes to a foreign firm over which the Executive has less control than it does over CalMac. However, the proposed CalMac tender is of a higher order of complexity than the Northern Isles service, so if there were major problems from the Northern Isles “model”, it does not bode well for the proposed CalMac network tender.                                            

This leads us to this week’s spinning canards.  

Firstly, the Executive say that they were given the “concession” from the Commission that they can tender the CalMac routes as one block, but that they may lose this concession if they fail to tender, and then may be forced to tender the routes separately.

In fact there was no such “concession”.  The Commission has made it quite clear in a separate Communication that EC routes should be bundled at a level that makes economic and administrative sense, irrespective of whether or not tendering takes place, and that was the basis on which keeping the network was justified to (and accepted by) the Commission. There is no more economic, or indeed legislative justification for arguing that the Commission might require the CalMac routes to be tendered on a route by route basis than there is for suggesting that the First Scotrail network would have to be tendered on a route by route basis.  Any attempt to argue to the contrary should be seen for what it is, a crude attempt to bully acceptance of the Executive’s flawed proposals.  

Secondly, contrary to the spin put on the reports of the meeting of 18th July, the Commission has not “ordered” the Executive to put the network out to tender. The vice-president of the Commission is reported as saying that he “saw no alternative to tendering”, which is civil servant-speak for saying the Executive has not produced any coherent alternative.     

There is no EC law which says that these services must be tendered.  It is true that the Commission sees tendering as the obvious and most convenient (for its purposes) way of demonstrating that procedures here must be “open, fair and non-discriminatory”.  But that is not the same thing as saying they must be tendered. This is absolutely not a question of whether tendering is a good thing in principle or practice.  That is a different proposition and invites a different debate. The point at issue here is that the Executive’s specific proposals lack credibility, coherence, and fly in the face of much that has been learned about competitive tendering of essential services after more than two decades of UK experience of the issue. Criticism and alternative proposals have been tabled by others, including myself, to the Executive and Parliament, but there is little if any evidence that they have been given serious consideration by the Executive.   

It may be too much to expect detached and potentially self-sacrificial policy review that could threaten policies which civil servants and their colleagues have invested years of their careers.  Such resistance is human, understandable, predictable - and unacceptable.  Of course the Brussels and Edinburgh-based civil services cannot “see” alternatives to this deeply flawed and panic-driven proposal that the Executive has now spent years advocating.  For Brussels, this tendering process is a matter of convenience.  For Edinburgh, it is a matter of conviction and reputation.          

Thirdly, as far as the “urgent” nature of the supposed need to tender, this should be put in the context that this same mantra has now had to be recited by four different transport ministers over five years and relates to compliance with legislation that is now 13 years old. There is, and has been, absolutely no excuse for using such argument to expose essential services (and the users, dependent communities, and the taxpayer) to the risks that this poorly developed and reckless proposal involves.  

Fourthly, the Executive’s proposals for tendering will do nothing to prevent cherrypicking.  It is not the CalMac network that potential cherrypickers are after, nor is it even individual routes. It is the high value segments of some routes (such as vehicles, freight and tourist season) that they are seeking to cream off, leaving costly and loss-making segments in public hands and increasing the subsidy drain on the taxpayer.  Ironically, the Commission has explicitly recognized that cherrypicking can be a threat to the integrity of these ferry services and has acknowledged that national authorities could use exclusivity agreements and other specified measures to prevent cherrypicking.  These measures could and should have been put in place years ago, tender or no tender. But the Scottish Executive has failed to put such measures in place, one reason alleged to have contributed to the collapse of the Northern Isles tender, and which has also already threatened parts of the CalMac network.  These problems exist now and will exist in the future, whether or not there is tendering, as long as the Executive fails to put appropriate measures in place to deal with them.             

So what is to be done?

This whole process has stumbled along for years with civil servants producing proposals for tendering; the public and Parliament saying they are unacceptable; and the process then being referred back by ministers to these same civil servants. This introspective loop is at the heart of the problem. As long as it is allowed to carry on like this, there is no chance of a coherent and workable policy emerging from this process.

The Scottish civil service does not have the experience and competence to develop policy relating to the competitive tendering of essential services, itself a highly complex and difficult area. That is understandable for the reasons discussed above and as such is no crime.  What is unacceptable is that the wealth of experience that exists in the UK in this area has apparently been untapped and neglected.  It is reasonable to suppose that this has been the case, because if the expert advice that is available had been sought, it is difficult to see how the Executive could have made the catalogue of errors that have been documented over the many years of this saga.

What should be done now is documented in my evidence to the Local Government and Transport Committee of the Scottish Parliament last session.  The minister should appoint a task force of independent experts in the field of regulation of essential services and EC State Aid law to review the Executive’s tendering proposals, as well as other proposals in this context. The task force should be given a time frame of a few months to evaluate and advise on options, a time frame that is much shorter than the years that it has taken to get to this point. However, such a time frame is realistic because there are now many years of experience in the UK of competitive tendering of essential services, as well as the implications of EC State Aid law.  The task force would be able to evaluate proposals and make recommendations on the basis of what is known, tried and tested.   

The civil service can be expected to strongly resist such a proposal since they would see it as a potential threat to their control over the process.  The more they resist, the more such resistance may be taken as indicative of congenital flaws in the proposals they have developed so far. After all, if they are confident in the robustness of their proposals, they would have nothing to fear from such review, and validation would reinforce their authority and reputation. 

If such a task force of respected independent experts was to validate the Executive’s proposal and endorse them as being in the public interest, this would silence critics such as myself, broaden support for the proposals, and give them a credibility they presently lack. If, instead, they suggested modifications to the Executive’s proposals to improve them, or identified alternative proposals as potentially workable, this would again move things forward and give a basis for establishing consensus.  Whatever happens, the task force should provide a basis for breaking the loop that policy-making in this area has sunk into.  

As to arguments that can be expected from the civil service that the Commission will not countenance anything that could be seen as potentially further delaying the tendering process, there are two responses that should be made on this, if necessary directly to the Commission. The first is that such a review would be as seen as a necessary audit of the coherence and workability of what is almost certainly the most complex issue to come under the EC’s 1992 legislation, and it would be a dereliction of duty if the minister and Parliament did not pursue such a review. The second is that the prime objective and terms of reference of the task force should be oriented to finding ways to protect the public interest in the context of ensuring compliance with EC law in this area. As such, the task force could help direct and focus a process that has been bogged down for years, and should help accelerate compliance with EC law, rather than delay this.    

More generally, ministers and Parliament should consider the extent to which the myopic and insular perspectives that have created these problems is indicative of a more general administrative mindset, and if so, what could and should be done about this.  It is simply not adequate to have an Executive and Parliament dependent on the warmed-over institutions and attitudes inherited from the old Scottish Office when it was little more than a regional outpost of the UK administration.  This is a problem with implications for future administrations, not just the present one.                      

More immediately, the alternative in the case of the proposed CalMac tender is for the Executive to continue pursuing the direction signposted by the Transport Division of the Executive, a direction which I have no hesitation in saying is a threat to the public interest which that body is mandated to protect.       

The Scottish Parliament has rightly rejected the Executive’s present proposals for tendering the CalMac network in its December vote on the issue. If the Parliament was to press the minister to establish such a task force, this would help promote a way of finding a resolution of this impasse …  

… and help throttle these spinning canards into the bargain.

Neil Kay July 2005

