To Mr Tavish Scott Minister of Transport

From Professor Neil Kay 

cc Members of Local Government and Transport Committee  

By e-mail 

6th July 2006

Dear Mr Scott  

Lifeline Ferry Services
I am writing to draw to your attention the threat to Scottish lifeline ferry services posed by your current policies.  The implications are fully discussed in the enclosed note. 

I have already referred in previous evidence to the Parliament what is known as the hold-up problem and brief mention is made of this again at the start of the note.

However, the major part of the note is concerned with the implications of a written answer made by you in June when you said that you have no intention to declare Public Service Obligations (PSOs) for CalMac’s lifeline routes.  You said:   

“Public Service Obligations (PSOs) would not provide that certainty and security of service nor deliver on the Executive’s key policy objectives. Consequently there is no need to consider, nor do we intend to consider, issues arising in relation to PSOs”. 
However, the declaration or specification of a PSO is generally identified as an essential prerequisite in EC law (maritime cabotage and State Aid) for the award of subsidy to any or all operators on a specific route.  What you appear to have done, completely unnecessarily, is open the Executive to suits from third parties that its subsidy for such services is illegal State Aid, with the threat that appropriate penalties may be imposed.   I should not have to spell out the potential consequences this may have for the Executive, but also especially lifeline ferry services in the Highlands and Islands   

A Public Service Contract (PSC) or PSCs which you propose to apply to CalMac services is quite a different mechanism in EC law, and while PSC may both substitute or complement PSO depending on the circumstances, if you wish to subsidise then it is still necessary to have a properly specified PSO or PSOs - whether or not you have PSC or PSCs in support. 

This is the position adopted across the EC with virtually every EC nation that runs subsidized ferry services having now imposed, or having plans to impose, PSO’s on their lifeline ferry routes. 
It is difficult to understand how and why you created this problem especially since you must know that considerable effort since the issue was first made public in 2000 has been devoted to making the case for PSO for these routes. After Ms Sarah Boyack (then Minister of Transport) stated, “options are there to allow us to continue to subsidise most of the routes through Public Service Obligations (PSOs)” (SE press release April 2000), it took more than three years of further work before the Commission accepted that PSOs could be imposed on the mainland to mainland ferry routes Tarbet-Portavadie and Gourock-Dunoon. Yet your statement of last month not only promises to undo most if not all of the work that got us to this stage, it arguably puts us in a worse position than we faced in 2000 when there was at least the prospect of PSOs for these routes, a prospect which you appear have removed from potential consideration, now and in the foreseeable future.  

Even if it was possible to subsidise these services without any actual or intended PSOs (a prospect which I find difficult to envisage), your statement of last month opens up the bulk of CalMac business (measured by volume and/or value of traffic) to appropriation by unregulated private cherry pickers. As I point out in the enclosed note, this will not be appropriation of whole routes, but segments of routes.  Again, cherry picking was recognized as a potential threat to the sustainability of the CalMac network in 2000 and as the Commission explicitly noted in 2003, the way to deal with this is through appropriately specified PSOs on routes. As long as the Executive retained the option of imposing PSOs to deal with cherry picking, this acted as a potential deterrent against cherry picking.  Removing the option of PSO (and broadcasting this fact) is like taking the fences down and inviting unrestricted cherry picking. 

As I remark in the enclosed note it is difficult to comprehend why you are pursuing this course of action which is so clearly against the public interest you are mandated to defend, especially the interests of users, vulnerable communities and the taxpayer.  

I have observed and commented on these issues for several years now and I thought that, bad as the Executive’s plans in this area were, that it was difficult to conceive of them being worse. I could not have been more wrong.  I find it difficult to fully express the dismay and concern I feel with your proposals, and I know that my concerns will be shared by others.  Clearly the points I raise have potentially major public interest implications and should be considered and responded to as a matter of urgency.

Yours Sincerely 

Professor Neil Kay                  

The Threats to Lifeline Ferry Services Posed by the Executive’s Plans  

Summary 

The Executive’s proposals for tendering Scottish lifeline ferry services under EC laws are opening up major threats to the interests of the users, dependent communities, the employees of the public service operator, and the taxpayer. It will also have adverse implications for the sustainability of integrated multi-modal (e.g. ferry-rail, ferry-bus) public transport networks throughout the Highlands and Islands 
The responsible minister Tavish Scott announced on June 13th that the Executive intend to award the main CalMac tender and the Gourock-Dunoon tender without specifying any public service obligation (PSO) for either tender.  
The minister said: “Public Service Obligations (PSOs) would not provide that certainty and security of service nor deliver on the Executive’s key policy objectives. Consequently there is no need to consider, nor do we intend to consider, issues arising in relation to PSOs”. 
However since EC law in this area states that PSOs should be specified if any subsidy is to be justified for such essential services, the Executive have created the risk of challenges from third parties – including possibly ferry operators and the European Commission itself – that by denying the need to consider PSOs here, they have effectively declared subsidy to these services to be illegal under EC law.  For whatever reason, the Executive have exposed these (and probably other) essential ferry services to totally unacceptable and wholly unnecessary risk. This has potentially disastrous implications, not just for the whole CalMac network, but also the Northern Isles routes, the Gourock-Dunoon route, and the proposed Campbeltown-Ballycastle service.
Whether or not these issues can be resolved now, or at some point in the future is uncertain.  But the Executive is also opening up these tenders to the hold-up problem and cherry picking.  Both sets of problems are likely to pose serious risks to the sustainability of lifeline ferry services network, in whole or in part, post tender.

At this point the full reasons for these problems are not clear, though the denial of PSOs and vulnerability to systemic cherry picking does seem to go beyond questions of competence of responsible authorities.  It is consistent with what has been known to be strong, influential, and persistent lobbying from those who would like to see unregulated privatization of these essential lifeline ferry services, whether in whole in or in part.    

This is not the fault of the EC, this is the responsibility and fault of the Executive.  There is no excuse for these risks since the Executive has had ample warning of the potential problems in this area, and potential solutions under EC law to these problems, over many years.   
Neil Kay

Neil Kay is Emeritus Professor University of Strathclyde, Special Professor University of Nottingham, and Visiting Professor (2005 and 2006) University of Queensland. He is the author of six books and numerous articles in the field of the economics of corporate strategies. He has a special interest and published research in the area of corporate strategies in the context of EC law, and in this connection he has also held a Jean Monnet Fellowship in the Department of Law and a part-time Professorship in the Economics Department in the EC’s official university in Florence, Italy.  

He has been a member of ACOST and DTI working groups at UK level, acted as consultant/advisor for various public and private organisations (including several missions for UNDP) and has held two Visiting Associate Professorships in the University of Calinfornia.  He was one of two academic advisors asked to brief the Finance Committee of the Scottish Parliament on the mechanics of the Scottish budget at its first meeting in 1999, and has given invited evidence to successive committees of the Scottish Parliament in 2001 and 2005 on the issue of the proposed tendering of the CalMac network.  He was appointed by the UK’s Rail Regulator to membership of RPC (Scotland), the statutory body formerly responsible for representing the interests of both CalMac users and Scottish rail users.   

The Threat to Lifeline Ferry Services Posed by the Executive’s Plans 
4th July 2006
1. Introduction 

I have written before on the dangers and hazards of the Executive’s proposals for tendering lifeline ferry services.  I argued to the Executive in 2001 (and in written submissions at that time to the Transport and Environment Committee of the Scottish Parliament) that the Executive were endangering these very services that they had a responsibility to maintain. They were doing so by failing to adopt basic safeguards associated with the introduction of competitive tendering into essential (lifeline) services that were regarded as standard in the UK and many other domains,
I argued then (and still argue) that that an independent regulator, a dedicated statutory framework and a designated and qualified operator of last resort (appointed in advance of the tender becoming operational)
, were essential if these services were not to be put at risk through tendering. 
There are now a series of problems facing the contractual regime that the Executive has set up for the CalMac tender and other tenders for lifeline ferry services for which the Executive is responsible. The Executive’s proposals threaten the interests of the users, dependent communities, the employees of the public service operator (present and future), and the taxpayer.  It will also have adverse implications for the sustainability of integrated multi-modal (e.g. ferry-rail, ferry-bus) public transport networks throughout the Highlands and Islands. There is no excuse for these problems since the Executive should be well aware of the issues and there are mechanisms for resolving them satisfactorily under EC law.  The points here may have implications for the whole CalMac network, the Northern Isles routes, the Gourock-Dunoon route, and the proposed Campbeltown-Ballycastle service. 
We shall note in passing one problem that I have flagged before (the hold-up problem) in Section 2.  
In Section 3 we look at the implications of the answer to a parliamentary question in June, an implication of which may be that the Executive has rendered subsidy of all lifeline ferry services under their care illegal.  Even if this problem can be sorted out (which may take considerable time and may require – quite possibly at best - retendering from scratch all such ferry services) the present position of the Executive has increased the threat of another problem flagged up by me some time ago, that of cherry picking and its consequences (Section 4).  
The remainder of the note looks at some implications of these issues.  

2. The hold-up problem 

As an example of the risks to which these services could be exposed, I have argued since the 2001 submission that if a private company won the CalMac network (and CalMac eliminated as a viable operator or reduced to a hollow shell), then since there would be no designated and competent ferry operator of last resort under the Executive’s jurisdiction prior to any contractual breakdown or threat of breakdown  (state owned CalMac presently acting as de facto rather than de jure potential operator of last resort), that the Executive would be vulnerable to what in economics and policy making is termed the hold-up problem.  This is where the operator seeks to opportunistically renegotiate ex post the terms of the contract, fully knowing there is no alternative to the contract awarding party paying up, since there is no easy or obvious alternative source of maintaining supply of essential services – irrespective of what the prior allocation of who should bear what risks in the contract may say. Issues arising from this potential contractual problem have been well documented in many domains, and relevant parties at UK and other levels have framed policies to deal with this in the context of the provision of essential services, a glaring exception being the Executive. 
As long as the possibility exists of its own company CalMac being wound up (or reduced to a shell corporation) because it has lost its main contracts, the Executive has still exposed these essential services to this unacceptable and unnecessary hazard.

Since I warned about these dangers, Northlink has successfully renegotiated the terms of the Northern Isles contract, the contractual regime in operation there also failed to have the kind of protection I argued in 2001 for the CalMac network. 

There is no suggestion that Northlink acted opportunistically, indeed the fact that CalMac (owned by the party awarding the contract in this case) was joint venture partner suggests that opportunism was not at work here.  But that only strengthens the points I made in 2001. If the Executive’s own company can renegotiate and say it cannot continue unless the contract is renegotiated satisfactorily on its own terms, imagine the scope it would give a private company whose obligations are not to the public interest but to its shareholders.

This is not to criticise any specific firm. These points and hazards hold whatever firm other than CalMac held these contracts in such circumstances, whenever that might arise at some point in the future.  No responsible authority should risk the public interest and the continuance of essential services in this way when these issues have been so well anticipated, documented, and dealt with in other countries by other authorities in cases involving the provision and maintenance of essential services. 

However, to transactional hazards of this nature, the Executive has added a further set that will threaten the viability of the CalMac network and indeed may have serious repercussions for all the lifeline ferry service tenders which the Executive has awarded, is in the process of awarding, or may award. The remainder of this note is concerned with that issue which stems from the answer to a parliamentary question 13th June 2006.    
3 Tendering Lifeline Ferry Services without a PSO

The Executive now propose to tender CalMac lifeline ferry services without a PSO (public service obligation) of any kind.  This was announced in June 13th 2006 in the form of an answer to a parliamentary question.    

3.1 Scottish Parliament written answer 

The Executive responded to the following parliamentary question on the 13th June 2006
Jim Mather (Highlands and Islands) (SNP): To ask the Scottish Executive  whether it considers that the European Commission’s announcement that peninsular ferry routes, such as Tarbert to Portavadie and Gourock to Dunoon, may be treated as public service obligation island services for the purposes of the application of the 1992 European Maritime Cabotage Regulation gives the Executive power to impose restrictions and obligations on all operators in a non-discriminatory fashion in respect of fares and levels of service on such routes in order to pursue social and economic objectives. (S2W-26119)
Tavish Scott: The Executive is taking forward proposals for the provision of ferry services on the Tarbert to Portavadie and Gourock to Dunoon routes, and elsewhere on the Clyde and Hebrides network, in a non discriminatory way, in line with the Maritime Cabotage Regulation. The Executive is tendering on the basis of Public Services Contracts (PSCs). The Executive considers that a single PSC for the Gourock-Dunoon ferry service and another single PSC for the rest of the network offer the certainty and security of a set service specification that will be welcomed by Cowal residents, residents served by the rest of the network and all other users of the ferry services. Public Service Obligations (PSOs) would not provide that certainty and security of service nor deliver on the Executive’s key policy objectives. Consequently there is no need to consider, nor do we intend to consider, issues arising in relation to PSOs. (Scottish Executive) 
Some points can be made in this connection. 
Point 1 is a simple question; in the absence of a PSO, would subsidies to these lifeline services even be justified under EC law or would they be ruled as illegal State Aid? Article 4.2 of the 1992 Regulation states “compensation” (i.e. subsidy) could be paid for public service obligations – but it makes to reference to public service contracts in the context of compensation.  It was also separately noted in subsequent guidelines in this area that; ”subsidization can, in principle, be accepted for public service obligations (PSO)
(underlining added).  Further, a 2003 Communication from the Commission also noted; “Public subsidies granted to compensate for public service obligations: The (1992) Regulation applies in the same way whether subsidies are granted or not. However, when State aid is granted in order to compensate for public service obligations, Member States have to grant it in compliance with Community legislation and in particular Regulation (EEC) No 3577/92 and the Treaty State aid rules as interpreted by the Court of Justice”
.(underlining added). 
But if a PSO is a prerequisite to permit subsidy for these lifeline services, and if the Executive has now stated that “there is no need to consider, nor do we intend to consider, issues arising in relation to PSOs (in this context)”, has the Minister as a consequence effectively declared the routes do not need PSOs and so effectively declared subsidies for these routes as illegal State Aid under EC rules, vulnerable to challenge by third parties (e.g. cherry pickers on these same routes) and therefore subject to immediate cessation (and indeed possibly ex post restitution for subsidies already paid in previous years)?  Clearly these are points that need urgent clarification.  
The remaining points assume that Point 1 can be dealt with satisfactorily, though it is not clear how this could be done at this juncture.  However we shall also look at the roles of PSOs and PSCs in more detail in the following section in this note, as well as the relationship between them.  
Point 2: the answer to parliamentary question S2W-26119 does not answer the question (the correct and simple answer to the question is “yes” as a consequence of the qualifying conditions set out for estuary or peninsular services in the Commission’s 2003 Communication
).  
Point 3: the answer to S2W-26119 is to a question that was not asked. (it would be an answer to a question “why is the Executive not imposing PSOs on these routes”, but since most informed commentators would have presumed the question of PSOs was settled, it was naturally a question that no-one thought to ask). 
Point 4: it is frankly incomprehensible when the Minister says “Public Service Obligations (PSOs) would not provide that certainty and security of service nor deliver on the Executive’s key policy objectives” it is a reversal of the stated role and purpose of PSO’s.  PSO’s are not a substitute for PSC’s, instead PSO’s and PSCs can mutually support and complement each other, as we shall see below PSOs are the standard tool whereby EC governments provide certainty and security of service in these contexts and help deliver on key (economic and social) policy objectives, including regional development.  How the Executive, virtually alone of all EC governments can argue to the contrary and sacrifice this vital tool which is widely adopted by other EC governments in this field (and by the Executive itself in the case of lifeline air services to the Highlands and Islands) is difficult to comprehend. 
Point 5: it took considerable work (and some years in the case of the mainland to mainland ferry services mentioned in the Parliamentary question above, Tarbert to Portavadie and Gourock to Dunoon) to persuade the Commission that these could be treated as services eligible for PSOs.  Having achieved that aim, it looks as if the Executive is now going to throw out the very real advantages and options that were hard won, for no apparent gain. 

Point 6: not only is the answer to the Parliamentary question not to the question asked, it for no obvious reason removes the option of considering PSOs not just in the present but in the future when it says “there is no need to consider, nor do we intend to consider, issues arising in relation to PSOs (in this context)”. Why should the Executive signal its intentions to tie its hands in this way indefinitely and remove this option from the table when there is no obvious reason for doing so?  Taken literally (as proponents of privatisation might well do) it would make vulnerable all subsidized ferry services to peripheral and vulnerable island and peninsular communities in the Highlands and Islands.    

Point 7: if it turns out that a PSO is needed in order to subsidise operators on these routes, it might be thought that this could be done concurrently or retrospectively with the award of the PSC.  But the European Court’s ruling
 in 2001 makes clear 

… if a prior administrative authorisation scheme is to be justified even though it derogates from a fundamental freedom, it must, in any event, be based on objective, non-discriminatory criteria which are known in advance to the undertakings concerned, in such a way as to circumscribe the exercise of the national authorities' discretion, so that it is not used arbitrarily. Accordingly, the nature and the scope of the public service obligations to be imposed by means of a prior administrative authorisation scheme must be specified in advance to the undertakings concerned. Furthermore, all persons affected by a restrictive measure based on such a derogation must have a legal remedy available to them.

In short, it may be too late to set up PSOs once the PSC has been awarded, or even once the open competition for the tender has started, which is the case for all the lifeline ferry services being discussed here. .    
Point 8: Relying on public service contracts raises other issues for the Executive.  In their 2003 Communication
, the Commission said 
“the Commission takes the view that, in general, the awarding of public service contracts risks to discriminate between operators, as normally only one operator of a given route is concerned. It therefore considers that launching an open Community-wide invitation to tender is in principle the best way to ensure non-discrimination … In principle, an independent authority should be responsible for the whole procedure. However, the Commission recognises that, in some cases, it might be sufficient for only the final part of the procedure (evaluation of the bids and adoption of the final decision) to be entrusted to an independent body.

This last part is consistent with written evidence I gave to the Scottish Parliament’s Transport and Environment Committee in 2001 prior to the 2003 Communication when I called for an independent authority (i.e. an independent regulator) to be created to oversee such processes.  My advice was ignored then as now, it is difficult at first sight to see how the tender process that the Executive has set up for all these PSCs (including CalMac network, Northern Isles, Gourock-Dunoon and Campbeltown-Ballycastle) is consistent with the administration by an “independent authority” or “independent body”.  Unless such devices as “Chinese walls” between different parts of the Executive can be seen as satisfactory both in principle and practice for this purpose (including any conflict of interest charges that may be leveled), all of these contracts may be vulnerable to legal challenge under EC law.  It does seem to be a further unnecessary risk to the maintenance of these essential services (some of the problems that can be encountered by not having a competent independent body or authority in charge of administering and awarding PSCs are shown in another context by events leading up to the recent collapse and retendering of the fisheries protection vessel contract by the SE agency, SFPA).     
Point 9: these points and arguments and potential problems may apply not only to the CalMac network and the Gourock-Dunoon service, they may also apply by extension to the other Scottish ferry services for which the Executive is proposing to provide subsidy, such as Northern Isles and Campbeltown-Ballycastle, in short most of the major public service and lifeline ferry services in Scotland.     
Point 10: by refusing to consider the imposition of PSOs on routes which the Commission had previously acknowledged could qualify for PSOs, the Executive has effectively set the stage for the eventual break up of much if not most of the network, significant increases in subsidy to maintain what is left of the network, substantial profits making their way into the hands of unregulated cherry pickers, and the degradation of public and integrated transport facilities and systems.  The losers will be users, communities, the taxpayer, unionised labour, and environmental initiatives such as integrated multi-modal public transport for foot passengers.  The gains will be largely concentrated in the hands of the owners / shareholders of cherry pickers.  We shall explain how and why this will happen in the remainder of this note, after looking at the roles of, and relationship between, PSO and PSC in the next section. .
We summarise this section by noting that individually and collectively these points raise serious issues regarding the competence of the answer to the parliamentary question S2W-26119    

3.2 Public Service Obligations (PSOs) and Public Service Contracts (PSCs)
In the case of a public service obligation (PSO) the European Court noted in the context of maritime cabotage; 

public service obligations shall mean obligations which the Community shipowner in question, if he were considering his own commercial interest, would not assume or would not assume to the same extent or under the same conditions; 
Article 4.2 of the 1992 Maritime Cabotage Regulation
 noted that in the case of public service obligations, 

Member States shall be limited to requirements concerning ports to be served, regularity, continuity, frequency, capacity to provide the service, rates to be charged and manning of the vessel.

While in their ruling the European Court also noted that in the case of a public service contract (PSC); 

a public service contract shall mean a contract concluded between the competent authorities of a Member State and a Community shipowner in order to provide the public with adequate transport services.

A public service contract may cover notably: transport services satisfying fixed standards of continuity, regularity, capacity and quality, additional transport services, transport services at specified rates and subject to specified conditions, in particular for certain categories of passengers or on certain routes, adjustments of services to actual requirements”
 
The European Court ruled
 in February 2001 that in the case of maritime cabotage 
The Commission considers that, in principle, there is nothing to prevent a Member State from deciding to impose public service obligations generally and from concluding a public service contract in respect of one or more lines subject to those obligations in order to ensure an adequate level of service
   
The Court went further;
In the light of the features of the two methods in question (PSO and PSC) and their shared purpose, there is no reason why they should not be used concurrently in respect of one line or transport route in order to ensure a certain level of public service. For the reasons given by the Advocate General in points 109 to 111 of his Opinion, where the level of service attained, even after public service obligations have been imposed on the shipowners, is not regarded as adequate or where there are still specific gaps, complementary services could be provided by concluding a public service contract, as laid down in the Spanish legislation
.
Note here how it is the PSO that comes first, then the PSC is brought in to help support it. The Court concludes;

Article 4(1) of Regulation No 3577/92 is to be interpreted as permitting a Member State to impose public service obligations on some shipping companies and, at the same time, to conclude public service contracts within the meaning of Article 2(3) of the regulation with others for the same line or route in order to ensure the same regular traffic to, from or between islands, provided that a real public service need can be demonstrated and in so far as that application of the two methods concurrently is on a non-discriminatory basis and is justified in relation to the public-interest objective pursued.

Going back to the point made above, much of the hard work on showing that the requirement here that a “real public service need can be demonstrated” on these routes has already been achieved earlier, this was around the period when Ms Sarah Boyack was Minister of Transport.        
Following the Court’s ruling the Commission issued a Communication
 in 2003 where it stated:
5.3.1. The distinction between public service obligations and public service contracts: A distinction is made in Regulation (EEC) No 3577/92 between "public service obligations" (see Article 2(4) and Article 4(2) of the Regulation) and "public service contracts" (see Article 2(3)). Public service contracts are the instrument normally used to enshrine public service obligations where a horizontal approach applying to all shipowners intending to serve a given route may not be sufficient to meet the essential transport needs, in particular general conditions concerning the quality of a given service.
 (underlining added)
In other words the PSC is designed to support the PSO, the latter is the umbrella under which the PSC or PSCs operate, and the PSO and PSC are complementary. This is consistent with the 2001 European Court ruling referred to above.  

The Communication also notes; 

The Commission does not require the Member States to notify every public service contract they conclude (should the contract involve public compensation, reference is made to point 5.7 of this communication)
. 

Point 5.7 of the Communication then reads;

5.7. Public subsidies granted to compensate for public service obligations: The Regulation applies in the same way whether subsidies are granted or not. However, when State aid is granted in order to compensate for public service obligations, Member States have to grant it in compliance with Community legislation and in particular Regulation (EEC) No 3577/92 and the Treaty State aid rules as interpreted by the Court of Justice.
And that Regulation reads that PSOs and PSCs must be concluded on a non-discriminatory basis in respect of all Community shipowners and that where applicable, any compensation (subsidy) for public service obligations must be available to all Community shipowners (underlining added). 

In other words, when compensation or subsidy is made for public service contracts, the Communication indicates that reference and justification for these subsidies should be made to prior public service obligations. This of course raises the question of whether subsidy is legitimate for PSCs under EC law in this context in the absence of any claim of need for a PSO on the part of the awarding authority, which is the point raised under Point 1 in the previous section of this note. 
If there is a general conclusion that seems to be coming out of the extant EC law, EC Communications and European Court case law, it would seem to be that (providing they first satisfy appropriate conditions such as non-discrimination and transparency) you can have (a) PSOs without PSCs – e.g. to ensure all year round service (b) PSCs without PSOs – e.g. to maintain the adequacy of the service and fill (unsubsidised) gaps in provision of that service (c) PSOs and PSCs together, e.g. as complementary tools to support lifeline services.  However, if you want to subsidise a route or collection of routes under the sector-specific EC law in this area, it would seem to be the case that you while can do so without a PSC or PSCs, you must do so with reference to a clearly stated and previously publicised PSO or PSOs.   
Why should there be such differences, if indeed such differences are confirmed? One reason is that in the literature and extant law PSOs are generally taken to first of all refer and apply to specific routes while PSCs refer to and are concluded at the level of individual shipowners (unsurprisingly, since you can conclude a contract with a shipowner but not with a route). But it is the nature of the route (and by implication the social and economic characteristics of dependent island communities) which must determine the argument and justification for subsidy on these routes in EC law. More generally, and outside maritime cabotage, PSOs can be applied not just at route level but at Community, regional and local levels for services of “general interest” which can include essential services
. At these levels it is PSOs which are referred to, and utilised, not PSCs. While it is possible to conceive of and express a single PSO at any or all of these levels (e.g. requirement to provide a universal service) it is clearly nonsensical to conceive of a single PSC at many or all of these levels.  This may mean that PSO and PSC may indeed be seen both as alternative and complementary means of achieving certain goals in the case of maritime cabotage, but that in case of the intervention of authorities in the conduct of certain routes for economic and social objectives, that PSOs have a status and priority both in law and in practice that PSCs do not and cannot have.  
This is consistent with a note in a study by the Eurisles network regarding EC maritime transport; 

…Important difference: the PSO applies to a service and concerns all the companies present on this service; the public service contract is a contract concluded between the State or the region and a specific operator on a given route.
 

For our present purposes the important and substantive question is whether any subsidy at all is justified for these island ferry services in the absence of a clearly stated PSO. 

One other possibility that has been suggested is that the Executive might have argued (if challenged on any subsidy tacked on to the PSCs) that the appropriate PSO permitting this to be done is "embodied" or "enshrined" in the appropriate PSC.
Whether or not this could have been argued in the absence of an explicit PSO is a moot point.  However, the fact that the Executive has explicitly stated in the answer to the Parliamentary question that in this context  "there is no need to consider, nor do we intend to consider, issues arising in relation to PSOs" would seem to both remove and preclude this potential escape route.  
Further, while a PSC can be one tool to “enshrine” an appropriately specified PSO, it cannot be seen as equivalent to a PSO.  For one thing, PSCs may incorporate details and conditions that go beyond PSO (e.g. quality), and in the absence of a properly specified PSO, it would be difficult to see where the PSO ended and the PSC began.
Which brings us back to the starting point.  Is it possible to subsidise these services just with a PSC and having rejected PSO in this context?  If it is not, then the Executive's actions and statements in this context have grave implications.

In this context, it is worth noting that according to one responsible governmental authority on Scottish lifeline ferry services a PSO is required before you can subsidise such services:   
 

EU Council regulation 3577/92 on maritime cabotage and Community Guidelines 97/C/205/5 on state aids to maritime transport set out the legal position for public subsidy of ferry services. Subsidy for shipping services may only be payable through the declaration by a Member State government of a Public Service Obligation (PSO). Under European Commission guidelines a PSO may only be declared to support lifeline services or to provide services needed to address problems of peripherality and or economic disadvantage that would not normally be addressed without public intervention.(underlining added)
 

 

However, it is also worth noting that it was not the Scottish Executive making this statement.  It was the Scotland Office in 2001 making a statement about the proposed Campbeltown-Ballycastle service. 
An analogy could be drawn between an hotelier opening a bar and an authority seeking to subsidise lifeline ferry services.  You can run a hotel without a bar just as you can run a ferry service without a subsidy (though both cases could encounter financial problems if they sought to do so).  But if the hotelier wants to have a bar, they would need to have a drinks license before they open it, while if the authorities responsible for the lifeline ferry service wish to subsidise it, they would have to have a coherent PSO in place before any tendering process started.      

In fact, it would seem that for the CalMac tender itself you would need 26 sets of PSOs for the 26 routes.  In setting out an alternative proposal to the Executives for making sure CalMac services were compliant with EC Martime Cabotage and State Aid law, I argued in a Europe Institute paper
; 

The second step would be set out CalMac’s obligations on a route by route basis expressed in terms of the fares and service specifications in similar fashion to that set out in (the Draft Invitation to Tender) (eg maximum fare and minimum service levels). These would be the basis for justifying PSOs on a route by route basis.

 The paper then set out a detailed set of stages which could be followed that could be defensible under EC Matitime Cabotage Regulation 1992 and the subsequent 2003 Communication and 2004 Guidelines without the need to tender.  
The proposal then proceeded to bundle the routes and PSOs together in the same single bundle as proposed by the Executive. That is permitted under EC law and was previously acknowledged as acceptable in this case by the Commission 
In the debate in the Scottish Parliament on the final decision to tender CalMac services in September 2005 my proposal was referred to several times and it was alleged by Ministers that my proposal would lead to the break up of the network and route by route tendering.
  That was an interpretation which I had strenuously and consistently denied since it was first made by an MSP shortly after the Europa Institute Seminar in March 2005.  Despite this, these claims were made again during the debate and whether or not they influenced the debate, I certainly had no chance of refuting them in that context.

Following the debate and the vote to tender CalMac’s services, I wrote to the Minister and every single individual member of the Local Government and Transport Committee complaining that my views and my proposal had not been represented accurately in Parliament by Ministers.  I did not receive a satisfactory reply. 

I would emphasise that I am NOT at this stage calling for a rerun of the September 2005 debate in Parliament or a reconsideration of my proposal, the priority must be to find some way to get out of the potential mess that has been created, as expeditiously as possible.  However, what is now emerging regarding the Executive’s handling of the proposed CalMac tendering process suggests that, not only did the Executive Ministers not properly understand or represent accurately the basic implications of my proposal, they may not have understood or represented accurately the basic implications of their own proposal.  
In short, Parliament were not properly briefed and guided by Ministers regarding the options for dealing with lifeline ferry services in the crucial and decisive debate in Parliament in September 2005. As a consequence, Parliament voted for an option that was seriously flawed and against at least one option that could have avoided this debacle. I hope at some point an investigation by appropriate authorities is carried out into this whole affair and why it has arisen.  An obvious body that should have the responsibility to do this would be the Local Government and Transport Committee of the Parliament. However they and its predecessor have already carried out two Inquiries into the proposed tendering of CalMac services which essentially halted and did not continue when the Executive told the respective Inquiries that there was no alternative to their proposals.  
3.3 Why and when did this issue of dropping PSO arise?  
Why and when all this issue of dropping PSO should have happened is not clear and there have been several Ministers of Transport responsible for the proposed compliance with the 1992 Maritime Cabotage Regulation since Ms Sarah Boyack first made the problem public in 2000. But there is one very compelling piece of evidence.  Compare the two following statements, reading first the parts in italics in the respective cases.     
“According to the conditions laid down by the Regulation, Member States may impose public service obligations in order to "ensure the adequacy" of regular maritime transport services to a given island (or in relation to an estuary), where Community shipowners, if they were considering their own commercial interest, would not provide services of an adequate level or under the same conditions” (italics added)

“The EU rules provide that Member States may impose PSCs in order to ensure the

adequacy of regular maritime transport services to a given island (or in relation to an estuary), where Community ship owners if they were considering their own commercial interest would not provide services of an adequate level or under the same conditions” (italics added)

The first statement is taken from the December 2003 Communication from the Commission (op cit), the second statement is from the December 2004 draft tender specifications for the CalMac tender published by the Executive.  Note that the parts in italics in the respective documents are almost identical, they differ only slightly in terms of punctuation.  But in the part preceding the section in italics, the Executive statement has PSC where the Commission had PSO. It invites the obvious conclusion that those responsible for redrafting the lifeline services specification in late 2004 following the publication of the new EC Communication in 2003 and revised EC Guidelines in early in 2004 simply substituted “public service obligations” (PSOs) as referred to in section 5.2 in the 2003 Communication with “PSCs” (public service contracts).

Whether such substitution was deliberate or accidental, it was wrong. If PSOs and PSCs were equivalent it would radically alter EC law which is careful to make a distinction between the two, as we have noted above. It is not clear why the Executive appeared to overlook this critical point, the most generous conclusion is that those who developed the new specifications did not understand this. If so, it is an unforgivable  error which may have profound implications, because this is not just a drafting error, this is a full blown misinterpretation which has coloured and almost certainly distorted and prejudiced the whole context, process and content  of putting these lifeline ferry services out to tender. 
So it is likely that the point at which PSOs were dropped from the Executive radar screen was some time in 2004.  More detailed analysis of why this was done is a wider matter, and it is hoped that those who were responsible for this will now account for their actions.  

However, this alone is not sufficient why this apparent hostage to fortune was offered up.  It is known that there have been and are strong and influential lobbies favouring privatization of CalMac services, and that not all of that lobbying was necessarily from outside the Scottish Executive; indeed many civil servants would have served their formative professional years in a Scottish Office culture where such policies were seen as desirable ends in themselves. But if the Executive had acknowledged that PSOs could be imposed on these routes this would have signaled that all operators on such routes could be potentially subject to price and service controls, not necessarily now, but at some point in the future.  
For these reasons, some interested parties could have been expected to resist strongly any imposition of PSOs on lifeline ferry routes by the Executive. 
Whether or not there was lobbying against the imposition of PSOs, such lobbying would certainly have made sense from the perspective of some commercial and other interests. 

Clearly all this must be speculative at this point, but having been observing and commenting on these issues for several years now, it is the best set of explanations that I can see for what otherwise appears an inexplicable set of policies when judged against the public interest.  Anyone who has a better explanation is encouraged to put it forward for consideration.                                     
4. Cherry picking 
There is a fundamental misconception that was present in the policy debate as set out by the Executive when the need to comply with the 1992 regulation was first made public in 2000.  The dangers of cherry picking were recognised then, but it was felt at that juncture that it was individual routes that could be cherry picked. In fact, a cherry picker is less likely to seek an entire route (unless to support monopoly or dominance opportunities outside the PSO) in this context, they are more likely to want a segment of a route.  We explain why in this section.   

Cherry pickers operate by emphasising high value and/or low cost activities and avoiding low value and/or high cost activities.  The former are options that the constrained public service operator cannot exploit, at least not to the same extent, and in some cases not at all.  The public service operator may also be obligated to cope with low value and/or high cost responsibilities that the cherry picker avoids. 

There are in fact at least six forms of cherry picking which the CalMac network is vulnerable to. They are not mutually exclusive, and indeed it may be possible for a cherry picker to target most or indeed all of these options simultaneously on just one route.        
(1) Season: high season (e.g. with summer tourist trade) can be a high value segment.  This is the form of cherry picking most often given as example by the Commission. 
(2) Vehicles can have the dual advantage of high value and low cost to cater for (e.g. relative to foot passengers). This segment will be one of the prime targets for cherry pickers. 
(3) Freight can be low cost operation relative to other segments (especially foot passengers) once volumes reach levels where bulk and frequency advantages kick in.
(4) Short crossing: costs are related to the length of crossing; the public service operator on what is presently the CalMac service typically has, and will have, no discretion as to which terminal and ports to use, that will be set out in the tender documents. These routes may be longer than more direct routes in order to connect with bus and rail terminals. But the cherry picker will not have these restrictions and will be freer to choose lower cost short crossings where they are available (or can be created).  This may further complement and support other forms of cherry picking e.g. vehicles and freight services.
(5) Timetable: the draft specifications for the CalMac network tender
 makes it clear that the winning tender will be to a large extent effectively constrained to providing the service as specified by current timetables (e.g. to link with bus and train schedules).  But no such constraints will be imposed on the cherry picker.  They will be able to cherry pick the hour or day of sailing to pick off as much of the public service operators traffic as possible – most obviously just before the public service operator sails.  In one sense, this will be reminiscent of the inefficiencies of the early days of bus deregulation with buses leapfrogging and racing each other to be first to the bus stop to pick up passengers.  But this will be actually potentially worse than bus deregulation because at least with bus deregulation all operators faced a level playing field in terms of timetable flexibility (in principle if not in practice).  But here the cherry picker will face the ideal situation (for them) of freedom to set the times of their sailings to maximise their profits relative to the public service operator’s ties and commitments to a fixed schedule.          
(6) Non-union labour: the public service operator is not only likely to be constrained in terms of users, schedules and crossings relative to the cherry picker, they are also likely to face more constraints than the cherry picker in terms of union / employee/ TUPE obligations.  It should come as no surprise that cherry pickers tend to exploit further cost and condition advantages over the public service operator in this context also by preferring to employ non-union labour.   
The segments or aspects of routes that cherry pickers will seek to avoid are foot passengers (low revenue, high costs, including for amenities and manning levels), long crossings (for integrated transport, e.g. to ports in town centres), off-peak traffic, off-season traffic, and unionised labour.  In the limit, if these are to be provided for adequately or at all, they will be typically left for the public service, the private profit of the cherry picker being offset by the increased subsidy paid for by the tax payer.  But even if there is increased subsidy, cherry picking will threaten the sustainability of integrated multi-modal (e.g. ferry-rail, ferry-bus) public transport networks throughout the Highlands and Islands 

The fact that lifeline ferry services in Scotland are typically highly priced compared to comparable domestic lifeline ferry services in other countries helps further create conditions facilitating cherry picking.  I have dealt with this matter in a separate note, its relevance here is that whether or not (and to what extent) a ferry route is intrinsically profitable is not a matter of nature, geography and entrepreneurship so much as it is (as with roads and bridges) a reflection of government policy.  That is where the role of PSOs in setting such matters as prices/fares comes in (or should come in, but does not, in the case of Executive policy).      

This point is worth spelling out in more detail since it is crucial to this issue and often misunderstood, not just by the public but also policy makers.  Every ferry route in Scotland would be loss making if it was decided that for economic / social / regional objectives encapsulated in a PSO that it should have a service at such a frequency and such a price structure that it could not make a commercial profit.  At the same time, I could guarantee as an economist that if all the current subsidised public services to the Scottish islands were to stop tomorrow, that I could design a commercial ferry services to virtually all these islands that would be profitable.  Of course, depending on the island, my ferry service would be probably infrequent (maybe as little as once a month – or less - in winter), probably highly seasonal, would probably emphasise vehicles and freight, would in any case make minimal provision for foot passengers, would certainly employ non-union labour, and would absolutely (of course) be highly priced compared to current services.  But the question, of course, is not whether or not a commercial unsubsidised service could operate to these islands – the answer almost without exception is that yes, it could – the real question is whether it should operate, or whether economic, social and regional objectives should treat the service as transport infrastructure along with roads, bridges and rail, should set operating conditions and obligations with these objectives in mind, and should be prepared to pay a fair subsidy as a consequence of meeting these objectives to help sustain and develop vulnerable peripheral communities.

So the question of whether some lifeline ferry services are profitable, or could be profitable, should not be seen first of all in terms of having consequences for public policy.  The issue is, first and foremost, a consequence of public policy, and in the case of Scottish lifeline ferry services it should not be forgotten that the present high level of fares on the CalMac network is at least in part a consequence of policies dating as far back as the Eighties when there were strong drives at different times to privatise CalMac (in whole or in part). The present level of fares and frequency of operation across the network is still strongly influenced by policies that were set in train during these years, and which the Executive seem to be unable to find a way to re-evaluate and reformulate. And if the context is set by previous policies that favour unregulated cowboy economics where there is no sheriff in place to ensure fair competition, we should not be surprised if unregulated Wild West appropriation of essential services is what we finish up with.                                           

Cherry picking is similar to squatting and poaching.  Each of these activities can have an adventurous ring to it (this image often encouraged by the cherry picker, squatter and poacher themselves) with the cherry picker, squatter or poacher often seeing and portraying themselves as the free agent taking on the big bad established interests. In fact, cherry picking, squatting and poaching all free ride on, or avoid obligations for, investment, infrastructure, services and maintenance costs made by someone else (the taxpayer in the case of exposure to cherry picking of publicly supported services).  That is why most authorities (including Scottish, UK and EC authorities) argue that cherry picking in the case of provision of an essential service like island ferries is undesirable and may even (in the case of EC) award the relevant national authorities powers to stop or impede cherry picking, just as most administrations assume or award powers to stop or inhibit squatting and poaching. 
But all these activities only become illegal after there are appropriate laws or regulations prohibiting them.     
The 2003 communication from the Commission
 shows how cherry picking (also called cream-skimming or market-skimming) can and should be prevented under EC law through a PSO or set of PSOs in this area.  Despite this, the Executive have failed to take advantage of the opportunity this provides to protect these essential services.     
There is no more case for allowing unrestricted cherry picking than there is for allowing unrestricted squatting or poaching in other contexts. In each case it will lead to the degradation of physical and human capital, increased costs, and possible eventual disappearance of the established assets and services which these free riders exploit.  But it is not enough to recognise that cherry picking, squatting and poaching are intrinsically bad; again, laws, rules and/or regulations must be framed to stop them otherwise the lesson of history is that where advantages from these different forms of free riding can be obtained, they will be pursued.        

5.  What kind of companies will be interested in PSCs of this nature? 

I can only see four kinds of companies that would be seriously interested in the expense of bidding for PSCs of this nature on the Scottish ferry network, though of course I could be wrong: 

(a) CalMac itself since the ultimate risk is carried by the taxpayer, not private shareholders, and the lessons of the Northern Isles tender is that when it breaks down the costs can simply be passed on to the taxpayer, at little cost to management or the owners of CalMac (in this case, Executive ministers).

(b) Companies that could exercise dominant control over the route(s) outside the terms of the contract (e.g. through the hold-up problem or by consolidating and protecting their own cherry picking opportunities). While such companies could themselves be vulnerable to cherry picking, the potential short-term gains from dominance and hold-up and support for their own cherry picking might be seen as potentially worthwhile, even when set against the long-term risks of themselves being cherry picked.      
(c) Companies that do not fully appreciate the risks to their business plans that cherry picking will pose to the tender 

(d) Category Four companies.
“Category four” companies do not fall into any of these other three categories, I put it here just to acknowledge that my list is open ended, however, I cannot think of any logical reason why there should be any Category Four companies at this point.  That being the case, and if my list is taken as at least indicating potential biases in the kind of companies that might be interested in these PSCs, it goes with saying that the system the Executive has set up is unlikely to serve the public interest, or the intention of EC policy makers who frame and administer the laws under which these tenders are nominally couched.      

6. The end result of cherry picking

Many if not most CalMac routes (certainly most of CalMac’s business measured by both volume and/or value of traffic) are vulnerable to cherry picking of one or more kinds. Some indication of this may be given by looking at where and how attempts to cherry pick have been made so far, and which routes requests for information on CalMac routes have been made by third parties under FOI legislation. However, it is not difficult to find secondary confirmation from published statistics of where and how cherry picking opportunities might be targeted; an undergraduate economist sitting at a PC with internet access could compile a first pass at a candidate list of cherry picking opportunities on a route by route basis using traffic volume by user type and route (Scottish Transport Statistics) and fares by user type, route and season (CalMac timetables on website).  After that, the question of which opportunities would be pursued seriously (and when) would depend on route-specific cost characteristics, including availability of suitable vessels on the second hand market (for lease or buy). 

With most of the CalMac network (by volume and value) vulnerable to cherry picking erosion, this will help eventually help break up two complementary and overlapping networks with concomitant sacrifice of economic and social benefits.  One network is the CalMac network itself with the economies of scale and scope that it presently obtains (these economies being the major justification put forward by the Executive for tendering as one bundle).  The other network is the integrated multi-modal transport network where CalMac ferries connect with other forms of public transport, notably rail and bus (and this network break up would be against any environmental agenda for getting car drivers out of their cars and into public transport).  Since cherry picking here in general favours vehicle-carrying and short crossings, this often conflicts with longer crossings for foot passengers to town centres and public transport hubs.

A basic economics lesson is that if there is an absence of regulation and when there are profit opportunities to be made, then eventually these opportunities will be exploited.  The question is not whether the Executive plans will lead to the progressive break up of the CalMac network - that much is virtually certain - the only real question is how quickly it will happen. 

The difference between cherry picking as practiced in the past and cherry picking opportunities in the future, is that the Executive has now made it clear in the answer to the parliamentary question discussed earlier that they will do nothing to stop it by imposing PSOs.  This is bit like the gamekeeper saying they will not put up fences (or get their gun) to stop the poacher. Just as we would expect the gamekeepers statement to be seen as a poachers charter by the poacher, so we can expect the Executive’s statement to seen as a cherry pickers’ charter by the cherry picker.  If PSOs were to be applied to these routes, cherry picking could still be a problem, depending on the nature of the PSO itself.  But by denying that they ever intend to use any PSOs in this context, the Executive threaten to turn what could have been a tentative and sporadic and occasional activity into a systematic industry in its own right 
The end result of cherry picking on a particular route will be the gross underutilisation and degradation of the public service infrastructure, especially that designed to link with foot passengers, and degradation and decline of the public service itself.  The cherry picker will profit and the public service will require increasing subsidy to meet its public service demands.  Where there is a rump of notionally competing services overlapping between the cherry picker and the public service, the cherry picker will argue that it is unfair for the public service to continue to be subsidised while it is unsubsidised (rather like the poacher complaining that the estate unfairly receives subsidies for environmental protection, or to put up fences against poaching).  In the absence of specific PSO regulations, constraints, or laws imposed by the Executive against cherry picking, the default position that would be argued under EC law by the cherry pickers advocates and lobbyists would be to favour the cherry picker.  The end result of this pressure will be the abandonment of the public service altogether, or its being thrown back on to a rump of expensive and heavily subsidised foot passenger only provision.      

7. Whose fault: Brussels or Edinburgh?

While it would be tempting to lay the blame for this at the door of Brussels bureaucrats, the reality is that the Maritime Cabotage Regulation which underlies all this was made law in 1992, and the Executive and its predecessor the Scottish Office have had years both before the 1992 regulation and since to help advise on how the law should be framed and to respond to its implementation. 

It may be difficult to believe given the way that the Executive has handled this, but the purpose (and for the most part, the effect) of EC law in this area is to help protect vulnerable communities, users and the taxpayer (the latter though avoiding unnecessary subsidies).  

It is difficult to accept that 14 years after the 1992 Maritime Cabotage Regulation (and its discussions of PSOs and PSCs) became law, almost 10 years since the Scottish Executive’s predecessor started investigating the implications of the Regulation and PSOs and PSCs for CalMac services, more than 6 years after the need to tender CalMac services under PSO was made public, and 5 years after the European court set out in a judgment the differences and relationship between PSOs and PSCs, that it appears the Executive has not properly identified the absolutely fundamental nature of PSOs and PSCs and the complementary role they can play to each other in this context. On the specific issue of cherry picking, I pointed out the dangers in general in my submission on the consultation on the proposed CalMac tender in Spring 2005. All of this was well before the answer to the Parliamentary question  S2W-26119 effectively precluded the role of PSOs altogether on these routes.  
8. Conclusion

The note here raises serious questions regarding the Executive’s approach to maintaining and protecting these essential lifeline services. The services that may be affected include not just the whole CalMac network, but also the Northern Isles routes, the Gourock-Dunoon route, and the proposed Campbeltown-Ballycastle service.   

Clearly the arguments here should be evaluated as a matter of urgency by relevant authorities and remedial action (where possible) taken. But given the refusal of the Executive to respond appropriately in this context over the several years that this has emerged and become an issue, I am not optimistic about the Executive recognising that there are major public policy issues here that have to be looked at as a matter of urgency before further serious problems emerge.  That being the case, I can only see the situation here worsening rather than improving as far as the public interest is concerned for the foreseeable future, with real threats to the continuance of these lifeline services that are entrusted to the Executive. 
It must also be emphasised that the arguments and issues discussed here differ from well-established debates about the real or supposed merits of privatisation versus state ownership.  It is not a question as to whether privatisation is “good” or “bad”, it is a question about whether uncontrolled privatisation of core essential services is desirable without some basic regulatory overview and legal controls to prevent abuse of the public interest.  The stock answer to that question, not just in developed countries, but even in Third World countries is “no”. These issues threaten the public interest in ways that would not be tolerated in almost any other domain involving provision of essential services.

At present it is not fully evident why these inter-related problems have arisen, though simple lack of competence does not seem sufficient to explain the effective refusal to claim PSOs for these routes, and what is no less than a cherry pickers’ charter. It is, however, consistent with what has been known to be strong and influential lobbying from those who would like to see unregulated privatization of CalMac and other Scottish lifeline ferry services, whether in whole in or in part.    
If the arguments about the need for a PSO or set of PSOs in order to subsidise these services are correct, then it may mean the Executive having to restart the process of complying with EC Maritime Cabotage and State Aid law in each of these contexts (always assuming that the Ministerial answer discussed above is not seen to preclude even this option in the eyes of the Commission), but this time first of all explaining to the European Commission that when the Minister said that “there is no need to consider, nor do we intend to consider, issues arising in relation to PSOs”, he has now changed his mind.  Since the Commission’s patience may well have been stretched thin by the Executive’s mishandling of lifeline ferry services over these many years, this would be uncharted waters.       
The only solution I can see to these debacles (this is a context in which the plural is appropriate) and the avoidance of future debacles as far as possible, is again (as I argued to Parliament and the Executive last year) for the Executive and /or Parliament to appoint a small independent taskforce comprising experienced and respected professionals in the field of (a) regulation of essential services that are subject to competitive tendering and (b) EC competition and State Aid law, to examine the implications of the Executive’s proposals in the field and alternatives to these proposals. There is an abundance of expertise in both areas at UK level. The task force should be chaired by an eminent and respected authority in the field of EC competition and State Aid law.  No civil servant should be a member of the task force. If this had been done from the start, the resultant policy advice and options would almost certainly have greatly reduced or eliminated the chances of these debacles arising.  
Professor Neil Kay 
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